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EXECUTIVE SUMMARY

Experts developing an international standard on social responsibility for the Organisation of International Standardisation (ISO 26000) are considering the relevance of World Trade Organisation rules to their work.  In particular, they are assessing the possible implications of harmonisation rules in the WTO Agreement on Technical Barriers to Trade (TBT Agreement) for ISO 26000.  Harmonisation rules in the TBT Agreement require WTO Members to use ‘international standards’ as a basis for certain domestic measures where those international standards are relevant, effective and appropriate.

As a contribution to the development of ISO 26000, IISD has commissioned this paper to examine: 

· whether government or non-governmental bodies of a WTO Member could be required under the TBT harmonisation provisions to use ISO 26000 as a basis for a domestic measure for socially responsible products to the exclusion of other more detailed or more rigorous international instruments; and  

· what, if anything, could be done in the development process or the language of ISO 26000 to prevent WTO Members from using ISO 26000 as a basis for domestic measures to the exclusion of other more detailed or more rigorous international instruments.

The issues and conclusions outlined in this paper are summarised below.

ISO is in the process of developing an international standard on Social Responsibility (SR) to be known as ‘ISO 26000’. Until its scheduled publication in 2008, ISO 26000’s scope and content are a work in progress.  ISO 26000 is, however, expected to elaborate on: what ‘social responsibility’ means; what governments or private entities need to do to operate in a ‘socially responsible’ manner; and how governments or private entities can best implement ‘socially responsible’ principles into their operations.  Although not yet defined by ISO, ‘social responsibility’ generally refers to the integration of social and environmental concerns into an entity’s operations by, for example, adhering to ‘ethical’ standards that might be higher than those required by law.  A company that pays its workers above market rates, or a government body that uses only recycled paper products, could, for example, be described as operating in a ‘socially responsible’ manner.

In contrast to some of ISO’s other standards, ISO 26000 is not expected to include a certification standard for assessing the extent to which a particular product or service conforms to ‘socially responsible’ principles.  However, ISO 26000 will probably be capable of informing domestic measures developed by governments and non-governmental bodies to regulate or guide trade in socially responsible products.  For example, governments or non-governmental bodies could introduce measures that require or encourage trade in products that are produced or sold by entities that operate in the ‘socially responsible’ manner described in ISO 26000.  Domestic measures might also be introduced to prevent or discourage trade in products that are produced or sold by entities that do not operate in accordance with ISO 26000’s ‘social responsibility’ principles.  

Types of domestic measures for ‘socially responsible’ products could include: bans, labelling and certification requirements, government procurement requirements, state aid or government subsidies, preferential market access for goods from developing countries, tax relief, retailer or ‘supply chain’ requirements, and corporate reporting and disclosure requirements or practices.  Examples of existing domestic measures that encourage trade in ‘socially responsible’ products include the Belgian government’s social label for products produced in accordance with ILO conventions.  An example of a measure that prevents trade in a product that is not socially responsible is the US ban on conflict diamonds.

ISO 26000 will be one of several international instruments that governments and non-governmental bodies could use to inform their domestic measures for socially responsible products.  Other international instruments relevant to socially responsible commercial activity include intergovernmental and non-governmental instruments concerning:

· human rights (e.g. Universal Declaration of Human Rights, the International Covenant on Economic, Social and Cultural Rights);
· labour rights (e.g. ILO Declaration on Fundamental Principles and Rights at Work and its Follow Up, the ILO Convention concerning Freedom of Association and Protection of the Right to Organise (No 87), Fairtrade Labelling Organizations International (FLO) labelling and certification schemes); 

· environmental protection and sustainable development (e.g. UN Rio Declaration on the Environment and Development, the Kyoto Protocol to the UN Framework Convention on Climate Change, Forest Stewardship Council and Marine Stewardship Council labelling and certification schemes); and 

· corporate governance and operations (e.g. the ILO Tripartite Declaration concerning Multinational Enterprises and Social Policy, OECD Guidelines for Multinational Enterprises, UN Convention against Corruption, Dow Jones Sustainability Index, FTSE4Good Index, Global Reporting Initiative Guidelines).
The TBT Agreement would apply to only some types of domestic measures for socially responsible products.  Only mandatory technical regulations and voluntary standards specifying criteria for products, process or production methods, and procedures to assess the conformity of products with those criteria, are regulated by the TBT Agreement.  Other types of domestic measures, such as government procurement specifications or certain health-related measures, are not subject to the TBT Agreement and would instead be governed by the harmonisation provisions in other WTO Agreements. 

Harmonisation provisions in the TBT Agreement require that central government bodies use ‘international standards’ as a basis for domestic technical regulations where relevant (Article 2.4) and as a basis for domestic standards (Article 4 and Annex 3.F).  Central government bodies must also use relevant ‘guides and recommendations issued by international standardizing organisations’ as a basis for their domestic conformity assessment procedures (Article 5.4). WTO Members must also take reasonably available measures to ensure that other governmental and non-governmental standardizing bodies within their territories use international standards, guides or recommendations as a basis for their technical regulations, standards and conformity assessment procedures (Articles 3, 4 (with Annex 3.F), 6, 7, 8 and 9).  

The TBT harmonisation provisions contain an exemption: international standards do not have to be used as a basis for technical regulations or standards where they would be ‘ineffective’ or ‘inappropriate’ and international guides or recommendations do not have to be used as a basis for conformity assessment procedures where they would be ‘inappropriate’.  Examples listed in the TBT Agreement of situations in which an international standard might be ‘ineffective’ or ‘inappropriate’ include reasons related to ‘the protection of human health or safety, animal or plant life or health, or the environment’ or where the international standard would provide ‘an insufficient level of protection’. 
The TBT Agreement does not specify which instruments are ‘international standards, guides or recommendations’.  It does, however, define select terms (Annex 1 to the TBT Agreement, incorporating ISO/IEC definitions).  An ‘international standard’ is defined as a ‘standard’ that is adopted by an ‘international standardizing/standards organization’ and ‘made available to the public’.  A ‘standard’ is in turn defined as ‘a document that provides rules, guidelines or characteristics for products or related processes and production methods’, which are ‘for common and repeated use’, but compliance with which ‘is not mandatory’.  The ‘international standardizing/standards organization’ adopting the standard is defined as a body that either ‘has recognized activities in standardization’ or ‘has as a principal function, by virtue of its statutes, the preparation, approval or adoption of standards’, and whose membership is ‘open to the relevant bodies of at least all [WTO] Members’.  The method of adopting a standard would include, but would not be limited to, adoption by consensus.

WTO Members disagree as to whether the definition of ‘standard’ in the TBT Agreement includes guidelines on how a product is produced when the method of production does not affect the physical characteristics of a product or is driven by social policy (known as ‘non-product related process and production methods’ (PPMs)).  However, legal interpretation and the weight of legal opinion evidenced by past disputes and scholars probably favours the view that non-product related PPMs are included in the TBT definition of a ‘standard’.  Accordingly, if ISO 26000 and other international instruments guide entities on how to operate in a ‘socially responsible’ manner, they could be characterised as providing ‘guidelines or characteristics for products or related processes and production methods’ for the purposes of defining an ‘international standard’ under the TBT Agreement.
Ultimately, whether a given instrument satisfies the criteria for an ‘international standard’ under the TBT Agreement is matter of case-by-case legal interpretation.  It is possible that both ISO 26000 and other international instruments relevant to socially responsible commercial activity would be characterised by WTO Members as ‘international standards’ for the purposes of the TBT harmonisation provisions. 
Nothing in the TBT Agreement requires WTO Members to use an international standard developed by ISO to the exclusion of other international standards.  WTO Members can probably choose to use ISO standards and other international standards, together or alone, as the basis for their domestic measures.  WTO Members may choose not to use a given international standard (including an ISO standard) as a basis for a technical regulation if it is not relevant, or if it would be ineffective or inappropriate to use it.  In addition to those situations expressly listed in the TBT harmonisation provisions, a WTO Member might legitimately decide that it would be ‘ineffective’ to use an international standard in the place of another more detailed or more rigorous international standard.  It might also legitimately decide that it would be ‘inappropriate’ to use an international standard that has the effect of violating its commitments under an international agreement.
Although not legally required to use ISO 26000 as a basis for domestic measures, WTO Members might in practice be reluctant to base their domestic measures on other international standards to the exclusion of ISO 26000.  WTO Members have a history of close cooperation with ISO and ISO’s standards are likely to be perceived as authoritative sources for domestic measures.  In those circumstances, WTO Members might be less inclined to deviate from ISO standards, affording them effective priority over other international standards.
ISO has no say as to the circumstances in which WTO Members can use ISO standards as a basis for domestic measures in compliance with the TBT harmonisation provisions.  Nevertheless, ISO could state in ISO 26000 the circumstances in which the ISO membership would consider it ineffective or inappropriate to use ISO 26000 as a basis for a domestic measure – if, for example, a more detailed or more rigorous international standard were available.  WTO Members would not be legally bound by an ISO ‘conflict’ statement as to the ineffective or inappropriate use of the standard: ultimately, it will be for WTO Members to manage any resulting conflicts created under WTO rules.  However, a statement in ISO 26000 would make it harder for WTO Members to justify their use of ISO 26000 in circumstances identified in the standard as being ineffective or inappropriate.

An example of the kind of ‘conflict’ statement that could be used in ISO 26000 is as follows:

The provisions in this standard and their use are intended to be complementary and consistent with laws and with the provisions of other international instruments.  The provisions of this standard shall not be used in a manner that could compromise the effectiveness of laws (including international human rights, labour and environmental laws) or the effectiveness of provisions in other instruments (including international standards, guides and recommendations).  Circumstances in which it would be inappropriate or ineffective to use this standard as a basis for a measure include circumstances in which use of this standard could compromise laws (including international human rights, labour and environmental laws) or other instruments (including international standards, guides and recommendations).  In the event of any inconsistency between, on the one hand, the provisions in this standard or a measure that uses this standard as its basis and, on the other hand, a law or an instrument that contains a more detailed or more rigorous threshold, the law or provisions in the other instrument shall prevail over the provisions in this standard to the extent of any inconsistency.

It would be preferable if the ‘conflict’ statement on the relationship between ISO 26000 and other international instruments were contained in the ‘operative’ section of the standard as opposed to the ‘guiding’ preamble or introductory section.  It should be noted, however, that the limited benefits of including a ‘conflict’ statement in ISO 26000 could be outweighed by the risk that any negotiation on the content of the ‘conflict’ statement could result in ambiguous language or language that has the opposite effect of suggesting that ISO 26000 should prevail over other international standards.
1. INTRODUCTION

Experts developing an international standard on social responsibility for the Organisation of International Standardisation (ISO 26000) are considering the relevance of World Trade Organisation rules to their work.
  In particular, they are assessing the possible implications of harmonisation rules in the WTO Agreement on Technical Barriers to Trade (TBT Agreement) for ISO 26000. Harmonisation provisions in the TBT Agreement require ‘international standards’ to be used as a basis for certain technical regulations and standards, and ‘guides and recommendations issued by international standardizing organisations’ to be used as a basis for conformity assessment procedures. where those international instruments are relevant, effective and appropriate.

As a contribution to the work on ISO 26000, IISD has commissioned this paper to examine: 

· whether government or non-governmental bodies of a WTO Member could be required under the TBT harmonisation provisions to use ISO 26000 as a basis for a domestic measure for socially responsible products to the exclusion of other more detailed or more rigorous international instruments; and  

· what, if anything, could be done in the development process or the language of ISO 26000 to prevent WTO Members from using ISO 26000 as a basis for domestic measures to the exclusion of other more detailed or more rigorous international instruments.

This paper commences with a description of the kinds of domestic measures that might be informed by ISO 26000 and other international instruments relevant to social responsibility (Part 2).  It then sets out the TBT harmonisation requirements to use international standards as a basis for domestic measures (Part 3) before describing the rules for enforcing and interpreting the TBT Agreement (Part 4). Part 5 analyses as a threshold issue which types of domestic measures for socially responsible products would be governed by the TBT Agreement – namely technical regulations, standards and conformity assessment procedures.  It then considers whether ISO 26000 and other international instruments would be a relevant ‘international standard’ ‘guide’ or ‘recommendation’ to be used as a basis for any domestic measures for socially responsible products governed by the TBT Agreement (Part 6).  Part 7 follows with an examination of the application of the TBT requirements before closing with an analysis of the possible conflicts between international standards (Part 8).

2. INTERNATIONAL INSTRUMENTS AND DOMESTIC MEASURES FOR SOCIAL RESPONSIBILITY 

The Organisation of International Standardisation (ISO) is in the process of developing an international standard giving guidance on Social Responsibility (SR) (ISO 26000).
 ISO 26000 is intended to be used by public and private organizations around the world, guiding them on what ‘social responsibility’ means, what they need to do to operate in a ‘socially responsible’ way, and how best to implement ‘socially responsible’ principles.  The ISO Working Group on Social Responsibility, comprising representatives of the standardisation bodies of 54 countries and of 33 organisations with ISO liaison status, has the task of developing ISO 26000.  The Working Group is expected to circulate a Draft International Standard in early 2008 and, if approved by the ISO membership, the final ISO 26000 standard is scheduled to be published in late 2008.  ISO’s membership is made up of over 150 national standards bodies, with only one member for any one country.
  Two-thirds of the ISO members that have participated actively in the standards development process, and three-quarters of all voting members, will have to approve the standard before it can be finalised.

Until it is finalised, ISO 26000’s scope and content will remain a work in progress.  The meaning of ‘social responsibility’ is, for example, the subject of ongoing discussion.  A preliminary scoping report prepared by the ISO Advisory Group on Social Responsibility sets out several definitions of ‘corporate social responsibility’ generated by other bodies, including one describing it as ‘a concept whereby companies integrate social and environmental concerns in their business operations and in their interaction with their stakeholders on a voluntary basis.’
  A company that pays its workers above market rates, or a government body that uses only recycled paper products, could, for example, be described as operating in a ‘socially responsible’ manner.  

In describing what ‘social responsibility’ means, ISO 26000 might take a specific or a general approach.  It could set specific standards – for example, it might say that it is socially responsible to pay workers a 10% ‘premium’ on market rates, or that it is socially responsible to reduce greenhouse gas emissions by 20% over every four-year period of operations.  Alternatively, ISO 26000 could incorporate other existing standards by reference – for example, it might say that it is socially responsible for an entity to comply with standards set by the International Labour Organisation, or to reduce greenhouse gas emissions in accordance with targets set under the Kyoto Protocol to the UN Framework Convention on Climate Change, regardless of whether the state in which the entity is carrying out its operations is bound by those instruments or requires compliance with them by law.  Either way, ISO 26000 is expected to draw on existing public and private sector initiatives addressing social responsibility and it is intended to be consistent with international instruments, such as those of the International Labour Organisation (ILO). 

In contrast to some of ISO’s other standards, ISO 26000 is not expected to include a certification standard for assessing the extent to which a particular product or service conforms to ‘socially responsible’ principles. However, ISO 26000 will probably be capable of informing domestic measures developed by governments and non-governmental bodies to regulate or guide trade in socially responsible products.  For example, governments or non-governmental bodies could introduce measures that require or encourage trade in products that are produced or sold by entities that operate in the ‘socially responsible’ manner described in ISO 26000.  Domestic measures might also be introduced to prevent or discourage trade in products that are produced or sold by entities that do not operate in accordance with ISO 26000’s ‘social responsibility’ principles.  

ISO 26000 could be relevant to a wide range of domestic measures developed by governments and non-governmental organisations for socially responsible products.  Types of domestic measures for ‘socially responsible’ products could include: bans, labelling and certification requirements, government procurement requirements, state aid or government subsidies, preferential market access for goods from developing countries, tax relief, retailer or ‘supply chain’ requirements, and corporate reporting and disclosure requirements or practices.

Domestic measures for ‘socially responsible’ products could be characterised as ‘validating’ or ‘invalidating’ products, depending on whether they provide incentives for products that are socially responsible or they exclude products that are not socially responsible.  Existing domestic measures for ‘socially responsible’ products tend to validate products.  Examples include: the Belgian government’s social label for products produced in accordance with ILO conventions;
 the European Union ‘green’ public procurement initiatives;
 EC preferential market access for goods from certain countries that comply with several human and labour rights and environmental and good governance instruments;
 and company reporting and disclosure principles such as the Johannesburg Stock Exchange Socially Responsible Investment Index.
  An example of a measure that ‘invalidates’ a product that is not socially responsible could be the US ban on conflict diamonds.

ISO 26000 will be one of several international instruments that governments and non-governmental bodies could use to inform their domestic measures for socially responsible products.  Other international instruments relevant to socially responsible commercial activity include intergovernmental and non-governmental instruments concerning:

· human rights (e.g. Universal Declaration of Human Rights, the International Covenant on Economic, Social and Cultural Rights);
· labour rights (e.g. ILO Declaration on Fundamental Principles and Rights at Work and its Follow Up, the ILO Convention concerning Freedom of Association and Protection of the Right to Organise (No 87), Fairtrade Labelling Organizations International (FLO) labelling and certification schemes); 

· environmental protection and sustainable development (e.g. UN Rio Declaration on the Environment and Development, the Kyoto Protocol to the UN Framework Convention on Climate Change, Forest Stewardship Council and Marine Stewardship Council schemes); and 

· corporate governance and operations (e.g. the ILO Tripartite Declaration concerning Multinational Enterprises and Social Policy, OECD Guidelines for Multinational Enterprises, UN Convention against Corruption, Dow Jones Sustainability Index, FTSE4Good Index, Global Reporting Initiative Guidelines).
An extensive description of the range of international instruments relevant to social responsibility is set out in the preliminary scoping report prepared by the ISO Advisory Group on Social Responsibility.

3. WTO REQUIREMENTS TO USE INTERNATIONAL STANDARDS

The 149 Members of the World Trade Organisation are bound by rules governing international trade in goods, services and intellectual property which are set out in a package of agreements known collectively as the ‘WTO Agreements’.
  Creating rights and obligations for the Members – all of whom are states or regions made up of states –  the WTO Agreements aim to liberalise global trade ‘while allowing for the optimal use of the world’s resources in accordance with the objective of sustainable development’.
  One of the key principles promoted through the WTO Agreements is ‘harmonisation’ of domestic measures with international standards.  

The Agreement on Technical Barriers to Trade is one of several WTO Agreements requiring harmonisation of domestic measures to international standards (see Box 1). The TBT Agreement is limited to trade in goods and it applies to only three types of domestic measures: technical regulations, standards and conformity assessment procedures (see below section 5).  The TBT harmonisation requirements are contained in different articles applying to different types of measures made by different types of bodies and each differs slightly in the terms and phrases used and in the nature of the obligations imposed.  

In general terms, the TBT harmonisation provisions require that central government bodies use ‘international standards’ as a basis for domestic technical regulations where relevant (Article 2.4) and as a basis for domestic standards (Article 4 and Annex 3.F).  Central government bodies must also use relevant ‘guides and recommendations issued by international standardizing organisations’ as a basis for their domestic conformity assessment procedures (Article 5.4). WTO Members must also take reasonably available measures to ensure that other governmental and non-governmental standardizing bodies within their territories use international standards, guides or recommendations as a basis for their technical regulations, standards and conformity assessment procedures (Articles 3, 4 (with Annex 3.F), 6, 7, 8 and 9).  Whether they are international standards, guides or recommendations, the international instruments must ‘exist’, or their completion must be ‘imminent’, and they may be used in whole or in relevant part.  Each of the TBT harmonisation provisions is summarised below.

· Technical regulations: Under TBT Article 2.4, WTO Members must use ‘relevant international standards’ as ‘a basis for’ their technical regulations except where the international standards would be ‘an ineffective or inappropriate means’ of fulfilling a ‘legitimate objective’.  Examples given in Article 2.4 of circumstances in which an international standard might be ‘ineffective or inappropriate’ include ‘fundamental climatic or geographical factors or fundamental technological problems’.  ‘Legitimate objectives’ are described in another provision in the TBT Agreement (Article 2.2) as including national security requirements, the prevention of deceptive practices and the protection of human health or safety, animal or plant life or health, or the environment.    

· Standards: Paragraph F of the Code of Good Practice for the Preparation, Adoption and Application of Standards in Annex 3 to the TBT Agreement requires standardizing bodies that have accepted the Code to use international standards as ‘a basis for’ their standards except where the international standards would be ‘ineffective or inappropriate’. Examples given in Paragraph F of the circumstances in which an international standard might be ‘ineffective or inappropriate’ include ‘an insufficient level of protection or fundamental climatic or geographical factors or fundamental technological problems’.

· Conformity assessment procedures: Under TBT Article 5.4, WTO Members must ensure that their central government bodies use ‘relevant guides or recommendations issued by international standardizing bodies’ as ‘a basis for’ their conformity assessment procedures except where they are ‘inappropriate’ for the Members concerned.  Reasons that might make the guides or recommendations ‘inappropriate’ include: national security requirements; the prevention of deceptive practices; protection of human health or safety, animal or plant life or health or the environment; fundamental climatic or other geographical factors; fundamental technological or infrastructural problems.  Under TBT Articles 7, 8 and 9, WTO Members must take reasonable measures to ensure that local government bodies, non-governmental bodies and international and regional systems within their territories comply with Article 5.4.

The harmonisation provision for technical regulations is linked to other obligations imposed on WTO Members under the TBT Agreement.  In particular, WTO Members must ensure that their technical regulations do not create ‘unnecessary obstacles to international trade’ (Article 2.2).  A technical regulation with one of the legitimate objectives listed in Article 2.2. which ‘is in accordance with’ the relevant international standards is rebuttably presumed not to create an unnecessary obstacle to international trade (Article 2.5).  It should be noted that a similar presumption of WTO-consistency is afforded to measures under the SPS Agreement that ‘conform to’ international standards, guidelines and recommendations (SPS Article 3.2). The value of this presumption – which would generally mean that the Complaining Party in a dispute would have to show that a measure does create an unnecessary obstacle to international trade – has been undermined by findings in past WTO disputes that suggest that the Complaining Party already bears the burden of proving that a measure creates an unnecessary obstacle to international trade under Article 2.2 of the TBT Agreement.

Box 1: Harmonisation with international standards under the WTO Agreements

The global proliferation of domestic requirements, recommendations and procedures can create barriers to international trade: it can be difficult to identify, and costly to comply with, different measures applied to the same product in different markets.  Some of the WTO Agreements aim to reduce the so-called ‘non tariff’ barriers to trade created by the proliferation of domestic measures by requiring that they be ‘harmonised’ with international standards except in certain circumstances.  Commentators have pointed out that the WTO’s harmonisation provisions elevate the legal significance of otherwise non-binding international standards in the WTO context.

Some WTO Members and critics of harmonisation point out the potential downside for developing countries, especially if international standards are developed without their participation or without taking account of their interests.
  Other critics highlight the problems with applying a ‘one size fits all’ approach in the area of social and environmental policy.
  The WTO Agreements recognise that harmonisation is not always appropriate, permitting measures that are different from international standards in some circumstances.

WTO Agreements that require domestic measures affecting trade in goods to be harmonised with international standards include:

· The Agreement on Technical Barriers to Trade (TBT Agreement), requiring international standards to be used as ‘a basis for’ certain domestic measures except where they would be ‘ineffective’ or ‘inappropriate’ (see section 3 of this paper). 

· The Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement), directing WTO Members to ‘base’ certain measures on ‘international standards, guidelines or recommendations’ except, for example, where higher protection is warranted (Article 3).

· The Agreement on Government Procurement, requiring technical specifications prescribed by procuring entities in the subset of WTO Members that are a party to that agreement to, ‘where appropriate’, ‘be based on international standards’ (Article VI.2(b)).
The General Agreement on Tariffs and Trade (GATT) and the WTO Agreements governing trade in services and intellectual property do not expressly require ‘international standards’ to be ‘a basis for’ domestic measures.  Similar to cooperation requirements in some of the WTO Agreements governing trade in products,
 the GATT requires WTO Members to collaborate ‘through international harmonization and adjustment of national policies and regulations’ (Article XXXVIII:2(e)). International rules other than those of the WTO are also incorporated by reference into the GATT.
  The WTO Agreement on Trade Related Aspects of Intellectual Property (TRIPS) requires compliance with specific international agreements agreed outside the WTO, 
 as does the WTO General Agreement on Trade in Services (GATS). Like some of the WTO Agreements governing trade in products, the GATS and the TRIPS Agreement also refer to Members cooperating in the development of international standards.

The nature of the harmonisation obligations imposed on the WTO Members differs depending on whether the measures are made by central government bodies or by other government or non-governmental bodies within their territories.  The nature of the TBT obligations differs in terms of being either strong or weak and in terms of applying directly or indirectly to different types of measures.  In all cases, the TBT obligations apply only to the WTO’s state Members not to the bodies that make the measures (see below Box 2).  The varying nature of the harmonisation requirements is summarised below:

· Technical regulations and conformity assessment procedures: TBT Articles 2 and 5 impose strong and direct obligations on WTO Members to ‘ensure’ that the technical regulations and conformity assessment procedures developed by their central government bodies comply with the harmonisation requirements.  Under TBT Articles 3, 7 and 8, WTO Members have a relatively weak obligation to take ‘such reasonable measures as may be available to them’ to ensure compliance with the harmonisation requirement by local government and non-governmental bodies within their territories that make technical regulations and conformity assessment procedures. Under TBT Article 9, WTO Members have a relatively weak obligation to take ‘such reasonable measures as may be available to them’ to ensure compliance with the harmonisation requirement by international and regional systems within their territories that make conformity assessment procedures.

· Standards: TBT Article 4 applies the TBT harmonisation requirement indirectly to standards.  Under Article 4, WTO Members have a strong obligation to ensure that their central government standardizing bodies – and a relatively weak obligation to take reasonable measures to ensure that local government, regional and non-governmental standardizing bodies within their territories – accept and comply with the Code of Good Practice for the Preparation, Adoption and Application of Standards in Annex 3 to the TBT Agreement.  A total of 164 standardizing bodies have accepted the Code of Good Practice, in 123 countries or regions, comprising both governmental and non-governmental bodies.

Although the Code of Good Practice recommends harmonisation by government and non-governmental standardizing bodies in Paragraph F, there is no harmonisation requirement imposed directly on government and non-governmental standardizing bodies under the TBT Agreement.  The TBT obligation is imposed under Article 4 on the WTO Member to ensure that central government bodies, and to take reasonable measures to ensure that other government and non-government bodies within their territories, accept and comply with the Code of Good Practice.  If central government bodies, or local government, regional and non-governmental standardizing bodies
 within a WTO Member’s territory fail to accept the Code of Good Practice, or it they accept it and violate the harmonisation provision, it would be up to the WTO Member to take action against the relevant body within the parameters of its own laws.  It could not require harmonisation by those bodies through the WTO’s dispute settlement mechanism.  The only recourse under the TBT Agreement would be for other WTO Members against the WTO Member in question for not having ensured acceptance of, or compliance with, the Code of Good Practice by standardizing bodies in accordance with TBT Article 4.

For the purposes of this paper, the harmonisation provisions in Article 2.4 (technical regulations) and 5.4 (conformity assessment procedures) of the TBT Agreement will be characterised as requirements, subject to certain exemptions, which are binding on WTO Members with respect to actions by their central government bodies.  The burden of proof rests on the party challenging a domestic measure to show that relevant international standards have not been used as a basis for that measure in circumstances in which it would have been appropriate and effective to do so.
  The TBT harmonisation provisions in respect of standards (TBT Article 4 and the Code of Good Practice paragraph F) and conformity assessment procedures of local government bodies, non-governmental bodies and international and regional systems (TBT Articles 7, 8 and 9) will also be characterised as requirements binding on WTO Members, although, as explained above, the nature of the obligation is different in each case. 

It should, however, be noted that some commentators have described the WTO harmonisation provisions as ‘incentives’ rather than ‘requirements’ to harmonise domestic measures with international standards.  In making this distinction, they appear to place significance on the WTO Appellate Body’s finding that there is no presumption that domestic measures that do not ‘conform to’ international standards are inconsistent with the SPS Agreement, reasoning which those commentators say would also apply to the TBT Agreement.
  Another commentator has characterised the TBT harmonisation provision as a ‘requirement’ and the SPS harmonisation provision as a ‘recommendation’.
  This distinction appears to rely on that fact that, unlike the TBT Agreement, the SPS Agreement expressly permits domestic measures ‘which result in a higher level of sanitary or phytosanitary protection than would be achieved by measures based on the relevant international standards, guidelines or recommendations’ in certain circumstances (SPS Article 3.3).
  However, as discussed in detail below (section 7.3), the same flexibility could also be read into the TBT Agreement meaning that, using the same reasoning, it too could be characterised as a ‘recommendation’.
  It is this author’s view that, whether or not a WTO provision gives rise to a presumption, or whether or not it is subject to an exemption, does not detract from it being a requirement binding on WTO Members.  

4. INTERPRETING THE TBT HARMONISATION PROVISIONS
The application of the TBT harmonisation requirements to a particular domestic measure could be considered in at least four stages.
  First, since only three types of domestic measures are governed by the TBT Agreement, it is necessary to identify which types of domestic measures would fall within the scope of the TBT harmonisation requirements.  Secondly, in applying the TBT harmonisation requirements to any domestic measures that would be governed by the TBT Agreement, it is necessary to identify ‘international standards’ and ‘guides and recommendations issued by international standardizing bodies’ that are ‘relevant’.  Thirdly, having identified the domestic measures and the international standards, guides and recommendations, it is necessary to examine the relationship between them in light of the phrase ‘as a basis for’.  Fourthly, any exemptions for ‘ineffective’ or ‘inappropriate’ international instruments or circumstances in light of ‘legitimate objectives’ should be examined. 

Definitions of some terms used in the TBT Agreement are set out in Annex 1 to the TBT Agreement (TBT Article 1.2).  The TBT Agreement also incorporates the definitions of other terms used in the TBT Agreement from the sixth edition of the ISO/IEC Guide 2: 1991 ‘General Terms and Their Definitions Concerning Standardisation and Related Activities’ (TBT Annex 1).  ISO/Guide 2 is now in its eighth edition and titled the ISO/IEC Guide 2:2004 “Standardization and related activities - General vocabulary”. The eighth edition has reportedly made no changes to the sixth edition definitions relevant to ‘standards’; although it has been revised in respect of ‘conformity assessment procedures’ which are the subject of a separate standard.
 The TBT Committee is considering the implications of the revised definitions for the implementation of the TBT Agreement,
 although, as a matter of customary international law of treaty interpretation and based on interpretations in past WTO disputes, the current eighth edition of ISO/IEC Guide 2: 2004 would probably be used to define TBT terms not otherwise defined in TBT Annex 1.

Box 2: Enforcing and Interpreting the WTO Agreements

The WTO has its own compulsory and exclusive dispute settlement mechanism for WTO Members.  Only WTO Members – all of whom are states or regions made up of states – can initiate WTO disputes against other WTO Members.  The WTO Agreements do not apply directly to private individuals, although they do require Members of the WTO to regulate the activities of private individuals in accordance with the states’ WTO commitments.  Private individuals cannot initiate a dispute in the WTO, and WTO Members cannot initiate a WTO dispute against a private individual – the international trade concerns of or against private individuals must be channelled through their state Member of the WTO.

If the international trading interests of one WTO Member are affected by domestic measures applied by another WTO Member, the state Member may seek redress against the other state Member through the WTO’s dispute settlement mechanism.  WTO rules governing disputes are contained in the Understanding on Rules and Procedures Governing the Settlement of Disputes (‘DSU’) and associated instruments.  Disputes are resolved by the WTO’s Dispute Settlement Body (comprising WTO Members) on the basis of recommendations made by ‘panels’ (comprising trade experts) and the WTO’s Appellate Body (comprising legal experts).

The arbiters of WTO disputes must interpret terms in the WTO Agreements in accordance with customary rules of interpretation of public international law (see Article 3.2 of the DSU).  Customary rules of treaty interpretation are contained to a large extent in the Vienna Convention on the Law of Treaties.  Article 31 of the Vienna Convention states that terms in treaties shall be interpreted in accordance with their ordinary meaning, in their context, and in light of the given treaty’s object and purpose.
  The Vienna Convention also states that terms shall be given any special meaning intended by the treaty parties.

The context of terms in the TBT Agreement includes the text, preamble and annexes.
  Also relevant to the interpretation of the terms of the TBT Agreement is any agreement or practice of the parties regarding interpretation and any relevant rules of international law.
  If a term remains ambiguous or obscure, or an interpretation leads to a result that is manifestly absurd or unreasonable, preparatory work of the treaty and the circumstances of its conclusion (generally referred to as the ‘negotiating history’) can be used to interpret the term.

Guided by customary international law on treaty interpretation, interpreters of the terms in WTO Agreements generally use a range of interpretative techniques and sources.
 To determine the ‘ordinary meaning’ of terms, WTO arbitrators often refer to dictionary definitions in any of the WTO’s official languages, English, French and Spanish.
  When examining one WTO Agreement, interpreters of WTO rules might also look at other WTO Agreements as part of the treaty context,
 although they are generally reluctant to ‘import’ interpretations of terms in one WTO Agreement to interpret the same or a similar term in another WTO Agreement.
  Although there is no formal precedent created by the findings and recommendations of panels and the Appellate Body in WTO disputes,
 WTO arbitrators typically refer to meanings attributed to terms in past WTO disputes.
  In some cases, they might also refer to decisions, recommendations and the work of WTO bodies, international agreements and instruments, customary international law, and general principles of law.  
The work of the WTO Members in the WTO body responsible for administering the TBT Agreement – the TBT Committee – could assist with the interpretation of the WTO rules.  The TBT Committee is composed of representatives of the WTO Members, meeting periodically in any given year to review the implementation and operation of the TBT Agreement as well as issuing decisions and recommendations on the adjustment or amendment of Members’ rights and obligations.
  TBT Committee decisions are issued from time to time and discussions are documented in minutes and annual reports.
  Submissions, notifications and notes produced for the meetings highlight specific issues under discussion in the TBT Committee.
  Observer intergovernmental organisations, including the International Organisation for Standardisation, are often invited to submit information to the TBT Committee.
  Although the TBT Committee’s decisions, discussions and information documents do not themselves create rights and obligations for WTO Members, they could be relevant either as evidence of subsequent practice or as a supplementary means of interpretation.
 

The Vienna Convention states that preparatory texts may be used in the case of ambiguity.  An extensive examination of the negotiating history of the TBT Agreement, and its predecessor agreement, the TBT Code, is beyond the scope of this paper.  The Secretariat has prepared a summary of the negotiating history on eco-labelling
 and, while there are some publicly available texts on the negotiating history of the WTO Agreements,
 the preparatory texts, if they still exist, are generally not publicly available.  Nevertheless, minutes of TBT meetings during the negotiations of the WTO Agreement are randomly available on the WTO website.
  Several attest to the very close collaboration between the TBT Working Group and ISO in the development of the TBT definitions and further research could provide additional insights into the meanings of terms examined in this paper.
  Relevant to the negotiating history of the TBT Agreement is the work of the one-time GATT TBT Committee created in connection with the predecessor agreement to the TBT Agreement – the Tokyo Round Standards Code.
  
5. DOMESTIC MEASURES GOVERNED BY THE TBT AGREEMENT

The TBT Agreement applies to only three types of domestic measures for products: (1) mandatory ‘technical regulations’, (2) voluntary ‘standards’, and (3) ‘conformity assessment procedures’ developed by central government bodies or, to some extent, developed by other governmental and non-governmental bodies within WTO Member territories. Annex 1 of the TBT Agreement defines the different types of measures as follows:

· a ‘technical regulation’ is a document that lays down ‘product characteristics or their related processes and production methods’, including ‘terminology, symbols, packaging, marking or labelling requirements’, compliance with which is ‘mandatory’.  

· a ‘standard’ is a document approved by ‘a recognised body’ that provides ‘rules, guidelines or characteristics for products or related processes and production methods’, including ‘terminology, symbols, packaging, marking or labelling requirements’, intended for ‘common and repeated use’, compliance with which is ‘not mandatory’.  

· a ‘conformity assessment procedure’ is a procedure used to determine whether requirements in technical regulations or standards have been fulfilled.  

Examples of technical regulations that have been examined in disputes before the WTO include marketing restrictions on asbestos
 and labelling requirements for sardines.
  In both of those disputes, the WTO’s Appellate Body set out three criteria that a document must meet to be a ‘technical regulation which it derived from the wording of the definition in Annex 1.1:

‘First, the document must apply to an identifiable product or group of products.  The identifiable product or group of products need not, however, be expressly identified in the document.  Second, the document must lay down one or more characteristics of the product.  These product characteristics may be intrinsic, or they may be related to the product.  They may be prescribed or imposed in either a positive or a negative form. Third, compliance with the product characteristics must be mandatory.’
  
The meanings of ‘standards’ and ‘conformity assessment procedures’ as an object of TBT regulation have not been examined under the TBT Agreement in past disputes.
  An example of a standard could be paper size measurements.  An example of a conformity assessment procedure might be a certification procedure used to determine whether a particular sardine product qualifies for the relevant sardine labelling requirement or a quality assurance programme used to determine whether a particular paper product is accurately cut to a specific paper size.

As noted above (section 2), domestic measures for ‘socially responsible’ products could take many forms.  They could include: bans, labelling and certification requirements, government procurement requirements, state aid or government subsidies, preferential market access for goods from developing countries, tax relief, retailer or ‘supply chain’ requirements, and corporate reporting and disclosure requirements or practices.  Only those domestic measures that satisfy the TBT Agreement’s definition of ‘technical regulation’, ‘standard’ or ‘conformity assessment procedure’ – and which are not government procurement specifications or certain health-related measures – are subject to the TBT rules.
   

Domestic measures for socially responsible products which are not subject to the TBT Agreement would not have to be harmonised to international instruments under TBT rules.  However, they could be subject to other WTO Agreements, some of which contain harmonisation requirements similar to those in the TBT Agreement (e.g. the Agreement on Government Procurement and the Agreement on the Application of Sanitary and Phytosanitary Measures) and some of which do not (e.g. General Agreement on Tariffs and Trade (GATT) and General Agreement on Trade in Services (GATS)) (see above Box 1).  

This paper considers the relevance of the TBT Agreement to domestic measures for socially responsible products in the abstract, as opposed to examining the application of the TBT Agreement to a specific measure.  It is nevertheless possible to make the following general observations about the extent to which domestic measures for socially responsible products would – or would not – fall within the scope of the TBT Agreement and be subject to its harmonisation rules.

5.1. Measures excluded from the TBT Agreement

Some types of measures are expressly excluded from the TBT Agreement, namely government procurement and health-related ‘sanitary and phytosanitary’ measures.  The nature of those measures is described below. 
· Government procurement specifications: Measures prescribing governmental purchasing (or ‘procurement’) specifications are excluded from the TBT Agreement (TBT Article 1.4).  Accordingly, domestic measures specifying socially responsible production or consumption requirements for government procurement would not be governed by the TBT Agreement.  The WTO’s plurilateral Agreement on Government Procurement (GPA) applies to the purchasing specifications prescribed by the subset of WTO Members that are party to that agreement.
  As between the parties to the GPA, the GPA would govern government procurement specifications for socially responsible production or consumption requirements.  If the government procurement specifications relied on a labelling scheme that had been developed independently of the government procurement specification, it could be examined as two measures, with the labelling scheme potentially falling within the scope of the TBT Agreement and the government procurement specification falling outside the scope of the TBT Agreement.
 

· Certain health-related measures: If the aim of a measure is to guard against certain health risks, it might be excluded under the TBT Agreement and governed instead by the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) (TBT Article 1.5).
  If, for example, a measure for socially responsible products was aimed at protecting workers from pest or disease, it might be classified as an SPS measure.  In a recent WTO dispute (EC – Biotech Products), a panel of experts interpreted the scope of SPS measures very broadly.
 It is therefore possible that some measures for socially responsible products would be governed by the SPS Agreement.

Although government procurement and certain health-related measures could be governed by the harmonisation requirements in the other relevant WTO Agreements, the wording of those provisions differs slightly from those of the TBT Agreement and it should not be assumed that they would be interpreted in the same way.
 

5.2. Non-product related process and production methods 

Domestic measures for ‘socially responsible’ products might include criteria for product content – requiring or recommending, for example, recyclable materials to be used in the product.  They might also include criteria relevant to ‘process and production methods’ (PPMs).  PPMs related to a product have been distinguished by some WTO Members from PPMs used during the product’s life cycle but which do not relate to the physical characteristics of the product.  Non-product related PPMs have been described as those ‘designed to achieve a social purpose’, while product related PPMs ‘are used to assure the functionality of the product or to safeguard the consumer’.

These so-called ‘non-product related’ PPM criteria for socially responsible products could stipulate how the product is produced (e.g. by workers earning the minimum wage), transported (e.g. by renewable energy powered transport) or disposed of (e.g. producer ‘buy back’ schemes) but they will generally not affect the physical characteristics of the product in question.  For example, garments produced by workers paid below minimum wage compared with garments produced by workers paid above the minimum wage might look physically the same at the end of the production line.  Similarly, coffee grown under the shade of a forest canopy supporting a rich biodiversity compared with coffee grown on cleared forest lands, might taste the same when it arrives on someone’s breakfast table.  Typically, only a label on the product or its packaging will enable consumers to differentiate between those products produced in accordance with non-product related socially responsible PPMs and those that are not.

Some WTO Members have suggested that measures describing non-product related process and production methods are not governed by the TBT Agreement and that they are instead regulated by the GATT.
  They argue that the reference in the definition of technical regulation and standard to the ‘characteristics’ of products and ‘their related processes and production methods’ implicitly excludes non-product related processes and production methods that do not relate to the physical characteristics of a product.  Other commentators contest this view, suggesting that measures based on non-product related processes and production methods would fall within the scope of the TBT Agreement.
  Some WTO Members have placed significance on the fact that the second sentence in the definitions of technical regulations and standards indicates what is ‘also’ covered in addition to related PPMs.
 

The negotiating history of the TBT Agreement indicates that this was a contentious issue at the time of the negotiations,
 and it continues to be debated in the TBT Committee.

To date, no WTO dispute has examined this issue in the context of the TBT Agreement, although it has been considered in the context of GATT provisions relevant to several pre-WTO GATT and WTO disputes.
  The trend in WTO disputes and the views of commentators appears to be leaning in favour of measures based on related and non-related PPMs being covered by the GATT.
  For example, in the US – Shrimp II dispute, the Appellate Body found that a US measure prohibiting shrimp imports on the basis of how they were harvested (avoiding incidental turtle deaths) – i.e. a measure based on non-product related processes and production methods – could be justified under the GATT.
  The GATT and the TBT Agreement are separate but related agreements: according to its preamble, the TBT Agreement aims ‘to further the objectives’ of the GATT.  Reading the terms of the TBT Agreement in light of their object and purpose, it would appear unlikely that domestic measures based on non-product related processes and production methods falling within the scope of the GATT would be found to fall outside the scope of the TBT Agreement by virtue of this issue alone.

5.3. Governmental and non-governmental measures

Domestic measures for ‘socially responsible’ products could be developed by governments or by non-governmental bodies.  Domestic measures could also combine measures developed by governments and non-governmental bodies (such as government procurement requirements based on a ‘fair trade’ labelling scheme developed by a non-governmental body). The definitions of technical regulation, standards and conformity assessment procedures (see introduction to this section) do not specify whether they are made by governments or non-governmental bodies.  The definition of ‘standard’ states that it must be approved by a ‘recognised body’, however the meaning of ‘recognised body’ is not defined (see further below 6.1).  

As explained above in section 3, although the definitions of measures governed by the TBT Agreement do not depend on who has made them, the nature of the obligations imposed on WTO Members differs depending on whether the measures are made by central government bodies, or other government or non-governmental bodies within the territories of WTO Members.  There is no TBT requirement imposed directly on government and non-governmental standardizing bodies to harmonise their standards to international standards.  The TBT obligation under Article 4 is imposed on the states that are WTO Members, requiring them to ensure that their central government bodies, and to take reasonable measures to ensure that local government, regional and non-governmental bodies within their territories, accept and comply with the Code of Good Practice for the Preparation, Adoption and Application of Standards contained in Annex 3 of the TBT Agreement. The Code of Good Practice, in turn, recommends in Paragraph F the harmonisation of standards by government and non-governmental standardizing bodies.  A total of 164 standardizing bodies have accepted the Code of Good Practice, in 123 countries or regions, comprising both governmental and non-governmental bodies.

As explained above, if central government standardizing bodies, or local government, regional and non-governmental standardizing bodies
 within a WTO Member’s territory fail to accept the Code of Good Practice, or it they accept it and violate the harmonisation provision, it would be up to the WTO Member to take action against the relevant body within the parameters of its own laws.  It could not require harmonisation by those bodies through the WTO’s dispute settlement mechanism.  As explained above, the only recourse under the TBT Agreement would be for other WTO Members against the WTO Member in question for not having ensured acceptance of, or compliance with, the Code of Good Practice by standardizing bodies in accordance with TBT Article 4.

5.4. Measures that are ‘mandatory’ or ‘not mandatory’

Where domestic measures are developed by governments, compliance might be mandatory in the sense that they are required by law (such as a ban on products produced using forced labour) or voluntary in the sense that they are permitted but not legally required (such as a voluntary ‘fair trade’ labelling scheme).  Domestic measures for ‘socially responsible’ products developed by non-governmental bodies might also be mandatory (e.g. if the bodies have delegated regulatory powers) or ‘voluntary’ in the sense that producers are not legally required to comply with the measure even though there might be an economic imperative for them to do so.  Once producers elect to comply with a voluntary measure, they might be compelled to adhere to it through a certification requirement or other conformity assessment procedure.  Certification does not necessarily mean that they are legally required to comply with the voluntary measure, although the false use of a label might be prohibited under domestic laws.

The meanings of ‘mandatory’ and ‘not mandatory’ used respectively in the definitions of technical regulation and standard are not defined in the TBT Agreement.  ISO/IEC Guide 2 does not define either term on its own, but the definition of ‘mandatory standard’ states that it is one ‘which is made compulsory by virtue of a general law or exclusive reference in a regulation’.  In past WTO disputes concerning the meaning of ‘technical regulation’, the Appellate Body has referred to mandatory as meaning to ‘regulate … in a binding or compulsory fashion’,
 where evidence of the mandatory nature of a regulation has included being ‘enforceable through criminal sanctions’
 or containing a provision stating that it ‘shall be binding in its entirety and directly applicable in all [EC] Member States’.
  

Given these definitions and interpretations of ‘mandatory’ and the contrasting context in which the terms ‘technical regulation’ and ‘standard’ are used, a ‘technical regulation’ is likely to be one with which compliance is required by law (‘legally binding’) and a standard is likely to be one with which compliance is not required by law (‘voluntary’).  A standard would likely remain a standard for the purposes of the TBT Agreement if it were expressly permitted by law (e.g. indicating what ‘should’ be done, as opposed to what ‘shall’ be done), and verified through a conformity assessment procedure, even if a false use of the standard is prohibited by law.  Laws against false claims do not require entities to use a standard, they simply require them to be truthful if they do elect to use it.

As a practical matter, domestic measures for socially responsible products will rarely take the form of a ‘mandatory’ requirement, especially where they are encouraging adherence to principles over and above those required by law.

6. INTERNATIONAL STANDARDS UNDER THE TBT AGREEMENT

Whether WTO Member governments, or bodies that have accepted the TBT Code of Good Practice, could be required to use ISO 26000 or other international instruments as a basis for their domestic measures depends in part on the extent to which ISO 26000 and other international instruments could be characterised as ‘relevant international standards’ for the purposes of technical regulations (Article 2.4), ‘international standards’ for the purposes of domestic standards (Code Paragraph F), or ‘relevant guides or recommendations issued by international standardizing bodies’ for the purposes of conformity assessment procedures (Article 5.4). 
Annex 1 of the TBT Agreement defines several terms used in the TBT Agreement and defers to ISO/IEC Guide 2 for the definitions of any TBT terms not defined in Annex 1.
  The TBT Agreement does not define the terms ‘relevant’ ‘international standards’ or ‘guides or recommendations issued by international standardizing bodies’.  Some of these terms are, however, defined in ISO/IEC Guide 2, namely ‘international standards’ ‘recommendations’ and ‘standardizing bodies’.  ISO/IEC Guide 2 states that its definitions are to be constructed as building blocks, with the definition of one term building on the definition of another.  

Some of the ISO/IEC Guide 2 definitions use terms that are defined in Annex 1 of the TBT Agreement.  For example, the ISO/IEC Guide 2 definition of ‘international standard’ uses the term ‘standard’ which is defined in Annex 1 of the TBT Agreement.  It is therefore necessary to revert back to the TBT Annex 1 definitions for some of the building blocks used in the ISO/IEC Guide 2 definitions.  Where terms are not defined in TBT Annex 1 or ISO/IEC Guide 2, they would be interpreted under the Vienna Convention in accordance with their ordinary meaning (often evidenced by dictionary definitions) in their context and in light of the object and purpose of the TBT Agreement.  

The interpretation of the terms ‘international standards’ and ‘guides and recommendations issued by international standardizing organisations’ that are ‘relevant’ is not a precise science.  Different interpretative techniques and sources could lead to a range of definitions.  Some commentators have criticised the tendency of WTO arbitrators to adopt a formulaic or ‘compartmentalised’ approach to treaty interpretation, without sufficient reference to context, object and purpose.

Set out below is an analysis of the meanings of the terms ‘international standards, ‘guides or recommendations issued by international standardizing bodies’, followed by a discussion of whether ISO 26000 could be characterised as an ‘international standard’, ‘guide or recommendation’ under the TBT Agreement.

6.1. ‘International standard’

ISO/IEC Guide 2 defines ‘international standard’ as a ‘standard that is adopted by an international standardizing/standards organization and made available to the public’.
 Breaking the definition of ‘international standard’ down into its building blocks, it is necessary to consider the meaning of the terms ‘standard’, ‘adopted by’, ‘international standardizing/standards organisation’ and ‘available to the public’.

Defined terms

Both Annex 1 of the TBT Agreement and ISO/IEC Guide 2 define ‘standard’.  As TBT Annex 1 states that the ISO/IEC Guide 2 definitions apply only to the extent a term is not defined in TBT Annex 1, the TBT Annex 1 definition of ‘standard’ should, for the purposes of the TBT Agreement, determine the meaning of ‘standard’ in the ISO/IEC definition of ‘international standard’.  As summarised above (see section 5), TBT Annex 1 defines ‘standard’ as a ‘[d]ocument approved by a recognized body’, including a document that is ‘not based on consensus’, that provides, ‘rules, guidelines or characteristics for products or related processes and production methods’, compliance with which ‘is not mandatory’, but which is intended for ‘common and repeated use’.  The TBT definition adds that a ‘standard’ may also address ‘terminology, symbols, packaging, marking or labelling requirements as they apply to a product, process or production method’.

Breaking the definition of ‘standard’ down, in turn, into its building blocks, it is necessary to consider the meaning of several terms used in the TBT Annex 1 definition including: ‘document’; ‘approved by’ and ‘not based on consensus’; ‘a recognised body’; ‘rules, guidelines or characteristics for products or related processes and production methods’; and ‘not mandatory’.  TBT Annex 1 and ISO/IEC Guide 2 contain some useful definitions; terms not defined can be considered in accordance with a dictionary definition.

ISO/IEC Guide 2 provides that a ‘document’ is to be understood as ‘any medium with information recorded on or in it.’  It may be contrasted with a ‘provision’ which is defined as an ‘expression in the content of a normative document’.
Neither TBT Annex 1 nor ISO/IEC Guide 2 defines ‘approved by’.
 The Shorter Oxford Dictionary defines ‘approve’ variously as ‘[c]onfirm authoritatively; sanction’ or [p]ronounce or consider to be good or satisfactory; commend; be in sympathy or agreement.’
  Given that the ISO/IEC Guide definition of ‘international standard’ refers to a standard ‘adopted by’, it is arguable that the use of ‘approved by’ in the TBT definition of ‘standard’ should be substituted with ‘adopted by’ for the purposes of defining ‘international standard.’  Neither TBT Annex 1 nor ISO/IEC Guide 2 defines ‘adopted by’. The Shorter Oxford Dictionary defines ‘adopt’ variously as ‘[c]hoose for one’s own practice, take up’ or ‘[a]pprove, accept’.
  Whether using ‘approved’ or ‘adopted’, the ordinary meaning of both terms in their context could be interpreted as requiring the international standard to be completed as opposed to being in draft from.  An explanatory note to the TBT definition of ‘standard’ states that the definition includes documents that have not been approved by consensus.  ISO/IEC Guide 2 defines ‘consensus’ as ‘general agreement, characterized by the absence of sustained opposition to substantial issues by any important part of the concerned interests and by a process that involves seeking to take into account the views of all parties concerned and to reconcile any conflicting arguments.’ The term ‘consensus’ could be contrasted, for example, with approval by a vote.  

The meaning of a recognised ‘body’ for the purposes of the TBT Annex 1 definition of ‘standard’ could be informed by the definitions of various types of ‘bodies’ defined in TBT Annex 1 and ISO/IEC Guide 2.  Moreover, given that the context for the interpretation of a recognised ‘body’ is the meaning of ‘international standard’, it is arguable that the recognised ‘body’ in the TBT definition of ‘standard’ should be substituted for the term ‘international standardizing/standards organization’ used to describe the entity that adopts a standard in the ISO/IEC definition of ‘international standard.’ 

ISO/IEC Guide 2 defines an ‘international standardizing/standards organization’ as ‘a standardizing/standards organization whose membership is open to the relevant national body from every country’.  An ‘organization’ is, in turn, defined in ISO/IEC Guide 2 as a ‘body’ (namely, a ‘legal or administrative entity that has specific tasks and composition’) ‘that is based on the membership of other bodies or individuals and has an established constitution and its own administration’.  It is therefore likely that the definitions for ‘standardizing/standards bodies’, and of ‘international body’, will be relevant to the definition of ‘international standardizing/standards organisation’.

ISO/IEC Guide 2 defines a ‘standards body’ as a ‘standardizing body’ (namely, ‘a body that has recognized activities in standardization’) ‘recognized at national, regional or international level, that has as a principal function, by virtue of its statutes, the preparation, approval or adoption of standards that are made available to the public’. The term ‘standardization’ is defined as an ‘activity of establishing, with regard to actual or potential problems, provisions for common and repeated use, aimed at the achievement of the optimum degree of order in a given context’.
The TBT Agreement defines an ‘international body or system’ as one ‘whose membership is open to the relevant bodies of at least all [WTO] Members.’  Based on this definition, an international body would not include a body open to the relevant bodies of just some of the WTO Members, such as a regional body.  To interpret the term relevant ‘body’ within the TBT definition of ‘international body or system’, the definitions of different types of bodies in Annex 1 of the TBT Agreement and ISO/IEC Guide 2 could be used. 
For the purposes of interpreting ‘relevant body’ in the definition of international standardizing body, Annex 1 of the TBT Agreement defines various types of bodies in addition to defining ‘international body’, namely ‘regional’, ‘central’ and ‘local’ government, and ‘non-governmental’ bodies.  For these bodies to be ‘relevant’ in the definition of ‘international standardizing body’, they might have to be a ‘standardizing’ body which ‘has recognized activities in standardization’.  An even narrower interpretation might link ‘relevant body’ to bodies that have accepted the Code of Good Practice.  The 164 bodies to have accepted the Code of Good Practice include governmental and non-governmental bodies but only 123 of the 149 WTO Members have bodies that have accepted the Code of Good Practice.  Under a narrow definition, it is not clear if an international standardizing body would include the governing body of a treaty – such as the Conference of the Parties – or bodies created to make further rules and recommendations or to facilitate implementation of the treaty.
It is not clear whether the term ‘recognised’, which qualifies the meaning of ‘body’ in the TBT definition of ‘standard’, would be maintained for the purposes of interpreting ‘international standard’ in ISO/IEC Guide 2.  Unlike the TBT Annex 1 definition, the international standardizing/standards organization adopting the standard for the purposes of the ISO/IEC Guide 2 definition of ‘international standard’ is not qualified by the term ‘recognised’.  The ISO/IEC Guide 2 definition of ‘standardizing body’ does, however, define it as having ‘recognised’ activities.  If the term ‘international standardizing/standards organization’ should be interpreted as having to be ‘recognized’ for the purposes of the definition of ‘international standard’, it is not clear in either the definition of ‘standard’ or ‘international standard’ what the term means or by whom the international standardizing/standards organization or its activities must be ‘recognised’.  

In the absence of TBT Annex 1 or ISO/IEC Guide 2 definitions, the meaning of ‘recognised’ could be interpreted in accordance with the Vienna Convention, using a dictionary definition to determine its ordinary meaning, and examining it in its context, and in light of the object and purpose of the TBT Agreement.  The Shorter Oxford Dictionary defines ‘recognise’ as ‘[a]cknowledge the existence, legality, or validity of, esp. by formal approval or sanction; accord notice or attention to; treat as worthy of consideration’.
  Given the context of the term, it is arguable that at least one WTO Member, or a relevant body in at least one WTO Member, has to have ‘recognised’ the international standardizing/standards organization or its activities, so long as the international organisation’s membership is open to the relevant bodies of at least all WTO Members.  If the negotiators of the TBT Agreement had intended that the international standardizing/standards organization and its activities be formally ‘recognised’ by the whole of the WTO Membership, they would have presumably included a clause similar to the one used in the SPS Agreement for the definition of international ‘standards’, namely ‘as identified by the [SPS] Committee’ (see further below in this section).

The meaning of rules, guidelines or characteristics ‘for products or related processes and production methods’ is not addressed in the TBT Annex 1 or ISO/IEC Guide 2 definitions.  As noted above (section 5.2), there is some debate as to whether the TBT Agreement governs standards based on non-product related PPMs.  The issue has not been resolved so it is possible that international standards could be based on non-product related PPMs.
The meaning of ‘not mandatory’ is not addressed in the TBT Annex 1 or ISO/IEC Guide 2 definitions.  As explained above (section 5.4), ‘mandatory’ is defined in ISO/IEC Guide 2 in the context of the definition of ‘mandatory standard’ as ‘made compulsory by virtue of a general law or exclusive reference in a regulation’ and has been interpreted in past WTO disputes to mean to  ‘regulate … in a binding or compulsory fashion’.
   When referring to an ‘international standard’ which is, by definition, ‘not mandatory’, the ISO/IEC Guide 2 understanding of a ‘mandatory’ standard is helpful but not directly applicable because it concerns what would be ‘mandatory’ in domestic law.  By contrast, ‘not mandatory’ in the context of an ‘international standard’ might mean not made compulsory by virtue of law at the international level.  

Neither TBT Annex 1 nor ISO/IEC Guide 2 define ‘available to the public’.  It is arguable that it would not preclude standards available to the public for a fee (e.g. ISO standards) but it would probably not include standards that are internal to a particular body or private contracts.

Beyond the defined terms

Only one past WTO dispute has considered the meaning of ‘international standard’ under the TBT Agreement.  In EC-Sardines, the Appellate Body was asked to interpret the meaning of ‘international standard’ in Article 2.4 of the TBT Agreement in an ultimately successful challenge by Peru of an EC regulation stipulating which species of fish could be sold under the name ‘sardines’ in the European Union.
 The challenged regulation was found to violate TBT Article 2.4 because it was not based on a relevant international standard adopted by the Codex Alimentarius Commission, an international intergovernmental body that develops health standards.  

The Appellate Body upheld the first instance Panel’s finding that the Codex standard in question was a ‘international standard’.  Although omitting to refer to the ISO/IEC Guide 2 definition of ‘international standard’, the Appellate Body examined the meaning of ‘international standard’ in light of the TBT Annex 1 definition of ‘standard’ and concluded that ‘international standard’ includes documents that had not been approved by consensus.
  The Codex standard was, therefore, an ‘international standard’, regardless of whether it had been approved by consensus or by vote. 

Despite the Appellate Body’s reasoning in EC-Sardines, it should be noted that under the TBT Agreement, the terms ‘standard’ and ‘international standard’ are used in different contexts.  A ‘standard’ for the purposes of TBT Article 4, like a ‘technical regulation’ or a ‘conformity assessment procedure’, is one of the types of domestic measures governed by the TBT Agreement.  In contrast, an ‘international standard’ must, except in certain circumstances, be a basis for the domestic measures governed by the TBT Agreement – be they technical regulations, standards or conformity assessment procedures.  For the purposes of the TBT Agreement, an ‘international standard’ is therefore a reference or yardstick, as opposed to the object of TBT regulation.  Accordingly, it could be argued that the definition of ‘standard’ in the TBT Agreement does not necessarily or exclusively inform the interpretation of the term ‘international standard’.  

The willingness of the Appellate Body in the EC – Sardines dispute to use the definition of ‘standard’ to inform the meaning of ‘international standard’ would not necessarily be followed in future disputes.  WTO disputes are decided on a case-by-case basis and it could be argued that the Appellate Body’s reasoning was limited to the circumstances of the dispute at hand.
  Although the Codex standard at issue in that dispute is an example of a ‘international standard’ under TBT Article 2.4, it is an example only in the particular circumstances of the dispute.  While it might be possible to extrapolate from the Codex standard some characteristics of an ‘international standard’ – such as it having been developed by an inter-governmental organisation expressly recognised as a source for standards, guidelines and recommendations under the SPS Agreement – these characteristics could be viewed only as indicative, and not conclusive or exclusive, characteristics of ‘international standards’ under the TBT Agreement.
In EC-Sardines, the Appellate Body did not refer to the definition of international standard in the SPS Agreement.  The SPS Agreement Annex A defines ‘international standards, guidelines or recommendations’ to mean international standards, guidelines or recommendations of the Codex Alimentarius Commission, the International Office of Epizootics and the Secretariat of the International Plant Protection Convention and, for matters not covered by those organisations, ‘appropriate standards, guidelines and recommendations promulgated by other relevant international organisations open for membership to all [WTO] Members, as identified by the [SPS] Committee.’  It is unlikely, however, that the SPS definition would be used in the future to elaborate on the meaning of the same terms used in the TBT Agreement.  The Appellate Body has been reluctant to ‘import’ meanings from one agreement to another, especially where the meaning appears to be specific to a particular context.
  Had the negotiators intended to refer to the standards organisations listed in the SPS Agreement, it would be fair to assume that they would have included them in the TBT Agreement.

EC-Sardines did not refer to the review by the TBT Committee of international standards and international standardisation procedures.  It might, however, be appropriate to refer to the TBT work when interpreting the TBT Agreement.
  TBT Committee discussions have focused largely on the importance of international standards and the process of their development.  In November 1998, an information session for the TBT Committee provided an opportunity for bodies involved in the preparation of international standards, including ISO, to share information and raise awareness of their activities among TBT Committee Members.
  Several Members have made written and oral contributions in the TBT Committee on the development of international standards.
  

In 2000, the TBT Committee adopted a decision containing a set of principles it considered important for the development of international standards (2000 TBT Decision on International Standards).
  The principles relate to: transparency, openness, impartiality and consensus, effectiveness and relevance, coherence, and developing country concerns.
 The 2000 TBT Decision on International Standards recommends that international standards, guides and recommendations should be notified, published and made available to interested parties.  It also suggests that membership of international standardizing bodies should be open on a non-discriminatory basis to relevant bodies of at least all WTO Members and that all members should be provided with meaningful opportunities to participate at all stages of standard development, without privileging the interests of a particular supplier, country or region.  It says that consensus procedures should take account of the views of all concerned parties and that the standards development process should be impartial.  

The 2000 TBT Decision also recommends that international standards be relevant and responsive to regulatory and market needs and that, as is the case for domestic standards, they should be performance based rather than based on design or descriptive characteristics.  Under the heading ‘coherence’, the 2000 TBT Decision also recognises that ‘it is important that international standardizing bodies avoid duplication or, or overlap with, the work of other international standardizing bodies.’ It also promotes developing country participation in international standards development. 

In the lead up to the 2000 TBT Decision, some Members had suggested that compliance with certain principles in the development of international standards, guides or recommendations should be a condition to them qualifying as such under the TBT Agreement.
  Although adopted by the TBT Committee, the 2000 TBT Decision guides entities on what they should do, but does not say that they must do it to qualify as an international standard, guide or recommendation for the purposes of the TBT harmonisation requirements.
  However, for the reasons discussed below (section 7.3), the 2000 TBT Decision could be relevant to the interpretation of the TBT Agreement.

A dictionary definition would be a possible source if the interpretation of ‘international standard’ were extended beyond ISO/IEC Guide 2.  As defined in the Shorter Oxford Dictionary, ‘international’ means ‘[e]xisting, occurring, or carried on between nations’.
  The word ‘standard’ is defined as, among other things, ‘[a] thing serving as a recognised example or principle to which others conform or should conform or by which the accuracy or quality of others is judged’ and ‘a document specifying nationally or internationally agreed properties for manufactured goods, principles for procedure’.

6.2. ‘Guides or recommendations issued by international standardizing bodies’

Only some of the terms in the phrase ‘guides or recommendations issued by international standardizing bodies’ used in the TBT harmonisation requirement for conformity assessment procedures (Article 5.4) are defined in TBT Annex 1 or ISO/IEC Guide 2, namely ‘recommendation’ and ‘standardizing body’.  The term ‘guides’ is not defined.  

ISO/IEC Guide 2 defines ‘recommendation’ as a ‘provision that conveys advice or guidance’ where, a ‘provision’ is an ‘expression in the content of a normative document’.  The term ‘guides’ is not defined in either TBT Annex 1 or ISO/IEC Guide 2.  ISO/IEC international standard 17000:2004 “Conformity assessment -- Vocabulary and general principles”, which was excised from the seventh edition of ISO/IEC Guide 2, does not define either ‘guide’ or ‘recommendation’.  The Shorter Oxford Dictionary defines ‘guide’ variously as ‘a directing principle or standard’ or ‘[a] manual or book of instruction on a specified subject’.
  

Unlike ‘standard’, which is defined as having the form of a ‘document’, the definitions of ‘guides’ and ‘recommendations’ suggest that these terms refer to provisions contained in a document.  Nevertheless, as a matter of practice, Members of the TBT Committee discussions have used these terms in connection with documents.
 

Like ‘international standards’, the terms ‘guides’ and ‘recommendations’ would appear from their definitions and context to be non-binding in the sense that they are not required by law.  However, customary international rules of treaty interpretation require all terms and provisions to be given a meaning so that none is made redundant.
  The interpretation of ‘international standards’ should, therefore, be distinct from the interpretation of ‘guides’ which should, in turn, be distinct from the interpretation of ‘recommendations’.  

Guided by the context in which the terms ‘guides’ and ‘recommendations’ appear in the TBT Agreement – namely Article 5.4 concerning conformity assessment procedures – ‘guides’ and ‘recommendations’ would appear to be limited to instruments or provisions establishing procedures for assessing compliance with a given standard.  In contrast, ‘international standards’ set out criteria or specifications for products in the form of rules, guidelines or characteristics for products or related processes and production methods.  

The distinction between ‘guides’ and ‘recommendations’ is, however, less clear from the definitions in their context, or in light of the object and purpose of the TBT Agreement.  ISO/IEC Guide 2 states that a ‘recommendation’ is distinguished from other types of provisions by the wording employed.  It states that ‘instructions are expressed in the imperative mood, recommendations by the use of the auxiliary “should” and requirements by the use of the auxiliary “shall”’.  The term ‘guide’ could, therefore, be interpreted as being less suggestive than a recommendation, perhaps indicating what ‘could’ be done.
For the same reasons outlined in the interpretation of ‘international standard’, a combination of the TBT Annex 1 and ISO/IEC Guide 2 definitions for several terms suggests that ‘international standardizing bodies’ would be bodies which have ‘recognized activities in standardization’ and ‘whose membership is open to the relevant bodies of at least all [WTO] Members.’
6.3. ISO 26000 as an ‘international standard’, ‘guide or recommendation’

Until ISO 26000 is adopted – or its completion is imminent – it will not be possible to analyse the extent to which it could be characterized as an ‘international standard’, ‘guide or recommendation’ for the purposes of the WTO’s TBT Agreement.  It is, however, possible that ISO 26000 will be an ‘international standard’ – namely, a ‘standard that is adopted by an international standardizing/standards organization and made available to the public’ – for the purposes of the harmonisation requirements in TBT Article 2.4 and Paragraph F of the Code of Good Practice.
ISO 26000 will probably satisfy the TBT definition of ‘standard’.  ISO 26000 will be in the form of an international standard – a document.  It will probably be possible to describe ISO 26000 as having the content of a standard – namely rules, guidelines or characteristics for products or related processes and production methods – even if it specifies non-product related processes and production methods.  ISO 26000 will have the status of an international standard once it is ‘approved’ or ‘adopted’ by the ISO Membership.  As noted above, two-thirds of the ISO Members that have participated actively in the standards development process, and three-quarters of all voting Members, will have to approve the standard before it can be finalised.
  ISO 26000 is intended to be used as an international standard – for common and repeated use but not on a mandatory basis in the sense that ISO cannot make its standards compulsory.   

ISO is also likely to be characterised as the kind of body that can approve or adopt international standards, namely a ‘recognised body’ or an ‘international standardizing/standards organisation’, because it ‘has as a principal function, by virtue of its statutes, the preparation, approval or adoption of standards’ and its membership is open to the relevant bodies of at least all WTO Members. ISO was established in 1947 to “promote the development of standardization and related activities in the world with a view to facilitating international exchange of goods and services and to developing cooperation in the spheres of intellectual, scientific, technological and economic activity.”
  ISO’s functions include the development and issuance of International Standards.
 Finally, ISO 26000 will be made available to the public, possibly for a fee.
ISO 26000 is not intended to be a certification standard.  It is therefore unlikely to be a ‘guide’ or ‘recommendation’ issued by international standardizing body.  Guided by the context in which the terms ‘guides’ and ‘recommendations’ appear in the TBT Agreement – namely Article 5.4 concerning conformity assessment procedures – guides and recommendations would appear to be limited to instruments or provisions establishing procedures for assessing compliance with a given standard.
7. APPLYING THE TBT HARMONISATION REQUIREMENTS

In applying the TBT harmonisation requirements to a given domestic measure, with reference to a given international standard, guide and recommendation, it would be necessary to consider: the extent to which the international instrument is ‘relevant’: the nature of the relationship between the domestic measure and the international instrument in light of the meaning of ‘as a basis for’; and whether the domestic measure is exempted from the TBT harmonisation requirements because the international instrument could be characterised as ‘ineffective’ or ‘inappropriate’ in light of certain reasons or ‘legitimate objectives’.  These elements of the TBT harmonisation requirements are examined below.

7.1. ‘Relevant’

It is not clear from the TBT Annex 1 or ISO/IEC Guide 2 definitions what ‘relevant’ means either in connection with ‘international standard’ under TBT Article 2.4 or in connection with ‘guides or recommendations issued by international standardizing bodies’ under TBT Article 5.4. 

The Shorter Oxford Dictionary defines ‘relevant’ as ‘bearing upon’, ‘relating to’ or being ‘pertinent’ to.
  The meaning of ‘relevant’ for the purposes of Article 2.4 was examined in the past WTO dispute, EC-Sardines.  Referring to a dictionary definition of ‘relevant’, the Appellate Body confirmed that the Codex standard in question could be described as ‘bearing upon’, ‘relating to’ or being ‘pertinent’ to the challenged regulation, even if the Codex standard covered a wider range of products than those covered by the challenged regulation.
  

Relevance in the context of Articles 2.4 and 5.4 would appear, therefore, to concern subject matter, even if the subject matter of the international instrument is wider than that of the domestic measure.

7.2. International instruments ‘as a basis for’ domestic measures

The TBT harmonisation requirements state that international standards, guides or recommendations must be used ‘as a basis for’ domestic measures.  The interpretation of the phrase ‘as a basis for’ will have important implications for the nature of the relationship between the international instrument and the domestic measure.  

Neither the TBT Agreement nor the ISO/IEC Guide 2 defines ‘as a basis for’.  The Shorter Oxford Dictionary defines ‘basis’ as ‘the main constituent’, ‘[a] thing by or on which anything immaterial is supported or sustained’, ‘a thing on which anything is constructed and by which its constitution or operation is determined; a footing; a determining principle; a set of underlying or agreed principles’.

The meaning of ‘as a basis for’ was considered by the Appellate Body in EC – Sardines.  The Appellate Body rejected the EC’s argument that an international standard can be described as having been used ‘as a basis for’ a technical regulation under TBT Article 2.4 if there is a ‘rational relationship’ between the international standard and the technical regulation.
  Referring to a dictionary definition for ‘basis’, the Appellate Body found that ‘there must be a very strong and very close relationship between two things in order to be able to say that one is “the basis for” the other’
 and that ‘something cannot be considered a “basis” for something else if the two are contradictory.’
 

The Appellate Body went on to say that all and only relevant parts of an international standard had to be used as a basis for a technical regulation
 before concluding that all of the relevant parts of the Codex standard for sardines had not been used ‘as a basis for’ the EC’s technical regulation because they contradicted each other.
  The Appellate Body was, however, careful to limit its interpretation to the circumstances of the dispute at hand, stating that it saw ‘no need here to define in general the nature of the relationship that must exist for an international standard to serve “as a basis for” a technical regulation.’

In EC – Sardines, the Appellate Body found that its interpretation in another dispute (EC – Hormones) of the term ‘based on’ used in the SPS Agreement was relevant to the interpretation of ‘as a basis for’ in Article 2.4 of the TBT Agreement but decided it was not necessary to determine whether the two phrases had the same meaning.
  In EC – Hormones, the Appellate Body had distinguished the meaning of to ‘base … on’ from the more onerous requirement of having to ‘conform to’ an international standard in the context of the SPS harmonisation provisions.
  It said that ‘[a] thing is commonly said to be “based on” another thing when the former “stands” or is “founded” or “built” upon or “is supported by” the latter.’
  Looking at the meaning of ‘based on’ in the context of another SPS provision, the Appellate Body concluded that the term ‘based on’ requires a ‘rational’
 or ‘objective’ relationship between two elements.

The Appellate Body’s discussion in the EC-Sardines case of ‘as a basis for’ in Article 2.4, and in other disputes of similar phrases, would be relevant to – though not determinative of – an interpretation of that term in the context of Article 5.4 and paragraph F of the Code of Good Conduct.  

The Appellate Body’s conclusions in past WTO disputes are not entirely consistent and have, like all WTO disputes, been limited to their context and to the circumstances of the case.  It is clear that, at the furthest extreme of the relationship, a domestic measure that contradicts an international standard, guide or recommendation has not had the international instrument as its ‘basis’.  At the other extreme, a domestic measure that conforms to an international instrument could be described as having used the instrument as a ‘basis’ for that measure for the purposes of the TBT Agreement.  There is, however, a grey area between the extremes.  

Following EC-Sardines, it is arguable that ‘as a basis for’ requires a ‘very strong and very close relationship’ between a domestic measure and an international standard, recommendation and guide.  In contrast, it could also be argued that there would be a sufficient relationship if the domestic measure were merely ‘supported by’ an international instrument.  One commentator, Howse, has described different approaches to the harmonisation requirements in the TBT Agreement as ranging from a requirement to simply take international standards into account to a requirement to meet the international standard progressively over time.  Howse argues that only a ‘reasonable relationship’ is required between the international standard and the domestic measure, leaving room for national regulators to assess the relative legitimacy of different standards.
  
7.3. International instruments are ‘ineffective’ or ‘inappropriate’ 

WTO Members are not required to harmonise their domestic measures to relevant international instruments where, for domestic measures that are technical regulations or standards, the international standards would be ‘ineffective or inappropriate’, or where, for domestic measures that are conformity assessment procedures, the guides or recommendations issued by international standardizing bodies would be ‘inappropriate’.  Each of the TBT harmonisation requirements describes the exemption in slightly different terms.  For a technical regulation, the international standard must be ineffective or inappropriate because it does not fulfill a legitimate objective of a technical regulation.  For standards and conformity assessment procedures, the international instrument in question need only be ineffective (for standards) or inappropriate (for standards and conformity assessment procedures) for a reason. 

Each of the TBT harmonisation requirements contains an inclusive list of legitimate objectives (for technical regulations) or reasons (for standards and conformity assessment procedures) that might make a given international instrument ‘ineffective’ or ‘inappropriate’.  Each lists ‘fundamental climatic or geographical factors’ and ‘fundamental technological problems’.  For technical regulations and conformity assessment procedures, the other examples listed are: ‘national security requirements’, ‘the prevention of deceptive practices’, and ‘the protection of human health or safety, animal or plant life or health, or the environment’.  For standards, the only other example listed is that ‘an insufficient level of protection’ would be afforded by using the international standard.  For conformity assessment procedures, ‘infrastructural problems’ are also offered as an example of when a guide or recommendation of an international standardizing body might be an ‘inappropriate’ basis for a conformity assessment procedure.

In EC – Sardines, the Appellate Body also considered the meaning of ‘ineffective’ or ‘inappropriate’.  It agreed with the interpretation of those terms by the Panel which had concluded that ‘ineffective’ ‘refers to something which is not “having the function of accomplishing”, “having a result”, or “brought to bear’, whereas “inappropriate” refers to something which is not “specially suitable”, “proper”, or “fitting”.’
 The Appellate Body agreed with the Panel’s finding that: ‘Thus, in the context of Article 2.4, an ineffective means is a means which does not have the function of accomplishing the legitimate objective pursued, whereas an inappropriate means is a means which is not specially suitable for the fulfilment of the legitimate objective pursued. … The question of effectiveness bears upon the results of the means employed, whereas the question of appropriateness relates more to the nature of the means employed.’
 

With respect to ‘legitimate objectives’, the Appellate Body in EC – Sardines, stated that:

‘the Panel was also correct in concluding that "the 'legitimate objectives' referred to in Article 2.4 must be interpreted in the context of Article 2.2", which refers also to "legitimate objectives", and includes a description of what the nature of some such objectives can be.  Two implications flow from the Panel's interpretation.  First, the term "legitimate objectives" in Article 2.4, as the Panel concluded, must cover the objectives explicitly mentioned in Article 2.2, namely:  "national security requirements; the prevention of deceptive practices; protection of human health or safety, animal or plant life or health, or the environment."  Second, given the use of the term "inter alia" in Article 2.2, the objectives covered by the term "legitimate objectives" in Article 2.4 extend beyond the list of the objectives specifically mentioned in Article 2.2.  Furthermore, we share the view of the Panel that the second part of Article 2.4 implies that there must be an examination and a determination on the legitimacy of the objectives of the measure.’
‘
The Appellate Body explained that the burden of proving that a relevant international instrument is ‘ineffective’ or ‘inappropriate’ does not rest with the WTO Member that is defending a domestic measure.  Instead, it is for the WTO Member that is challenging a domestic measure for not having a relevant international instrument as its basis to prove a negative – namely, that the relevant international instrument is not ineffective or inappropriate (in other words, that it is effective and appropriate).
  The Appellate Body concluded by agreeing with the Panel in that dispute that the Codex standard was not ineffective or inappropriate and ought to have been, but was not, used as a basis for the domestic measure in question.

As these lists are ‘inclusive’ – introduced by the term ‘including’ – they are offered as examples of legitimate objectives or reasons but they do not purport to be exclusive examples or a ‘closed’ list.  Other legitimate objectives or reasons could be used to characterise an international standard as ineffective or inappropriate or to characterise a guide or recommendation issued by an international standardizing body as inappropriate.  Neither of these terms is defined in TBT Annex 1 or in ISO/IEC Guide 2.  The Shorter Oxford Dictionary defines ‘ineffective’ as ‘[n]ot producing any, or the desired, effect; ineffectual, inoperative, inefficient’.
  It defines ‘inappropriate’ as ‘unsuitable’.  

Although a treaty interpreter would generally interpret an inclusive list as extending to other unlisted circumstances that are in a similar category to those that are listed, the examples listed in the TBT harmonisation requirements provide a wide scope for other circumstances in which relevant international instruments might be ‘ineffective’ (or inoperative) or ‘inappropriate’ (or unsuitable).  It could be argued, for example, that an international standard, guide or recommendation that is not developed in accordance with the principles in the 2000 TBT Decision could be characterised as ‘inappropriate’.  Similarly, the use of a general or less authoritative international instrument where a more specific or more authoritative relevant international instrument exists could arguably be characterised as ineffective or inappropriate.  It is also arguable that the use of one relevant international instrument that results in a breach of, or non-compliance with, another international law, would be ineffective or inappropriate.  

Moreover, any of the reasons listed as examples in one harmonisation requirement that are not listed as examples in another could, arguably, also be offered as reasons under the harmonisation requirements for which they are not expressly listed.  On the one hand, it might be argued that, with an inclusive list, a treaty interpreter should be open to assessing whether any other reason offered in defense of not having based a measure on an international instrument could make it ineffective or inappropriate.  On the other hand, it could be argued that by not including as an express example a reason that is expressly included in another harmonisation requirement evinces an intention of the negotiators to exclude that reason where it is not expressly listed.

8. POTENTIAL CONFLICTS WITH INTERNATIONAL LAWS AND INSTRUMENTS

ISO 26000 is intended to be consistent with other international instruments relevant to social responsibility.  As noted above (see section 2), other international instruments relevant to social responsibility include those addressing human rights, including labour rights, environmental protection and sustainable development, and corporate governance and operations.
There is, however, a possibility that WTO Members that choose to use ISO 26000 as a basis for their domestic measures in accordance with the TBT harmonisation requirements could undermine other international instruments relevant to social responsibility if, for example, ISO 26000 is not as detailed or as rigorous as those other international instruments, or if it is inconsistent with those other international instruments.

The risk of ISO 26000 being used in a manner that displaces or otherwise undermines other international instruments can be considered in terms of possible implications for international laws, and in terms of possible implications for other international standards, guides and recommendations – depending on whether the international instrument in question is a public international law or an international standard, guide or recommendation.

Some of the several international instruments that governments and non-governmental bodies could use to inform their domestic measures for socially responsible products will be public international laws because they are international agreements containing rules that are mandatory for those states that are parties to the agreements.  The ILO Convention concerning Freedom of Association and Protection of the Right to Organise (No 87) is, for example, an international agreement which is part of the corpus of public international law.  

Using the same definitional analysis applied above to ISO 26000 (see section 6.1), some of those other international instruments might also or instead be characterised as ‘international standards’ under the relevant TBT harmonisation requirements if they can be defined as a ‘standard’ that has been adopted by an ‘international standardizing/standards organization’ and ‘made available to the public’.  The ILO Declaration on Fundamental Principles and Rights at Work and its Follow Up might, for example, fall within the definition of an ‘international standard’,  In some circumstances, a rule in an international agreement could also be characterized as an ‘international standard’ where, for example, it is not binding on, but nevertheless used by, non-parties or if it suggests but does not require adherence to particular criteria for products, processes or production methods.
8.1. Conflicts with international laws
The international community has long been aware of the potential conflicts between WTO rules and other international laws.  The relationship between the WTO rules and multilateral environmental agreements, or between the WTO rules and international labor agreements, for example, has been widely debated and analysed in and outside the WTO.

If a WTO Member uses ISO 26000 as a basis for a domestic measure in purported compliance with the TBT harmonisation requirements in circumstances that are inconsistent with international rules on social responsibility that bind the WTO Member states in their capacity as parties to other treaties or as states bound by customary international law, there might be a conflict between the TBT rule and another international law.  

Imagine, for example, if ISO 26000 were silent on or expressly permitted limitations on workers’ unions that would be inconsistent with the ILO Convention concerning Freedom of Association and Protection of the Right to Organise (No 87), an international treaty binding on states parties.  A party to the ILO Convention could challenge the domestic measure of another party to the ILO Convention which is based on the less rigorous requirements in ISO 26000 as being inconsistent with the ILO Convention.  If the challenge were heard in an ILO forum, those charged with assessing and managing compliance might consider what effect, if any, alleged compliance with another international rule (the TBT harmonisation requirement) has on their assessment of compliance with ILO rules.  If the ILO parties were also WTO Members, the challenging state might also choose to initiate a complaint in the WTO.  In a WTO dispute, the challenging state might argue that it is ‘inappropriate’ for a WTO Member who is a party to another international agreement to use ISO 26000 as a basis for a domestic measure where to do so violates that other international agreement.  

Different approaches have been proposed for adjudicating compliance with a WTO rule in circumstances that breach another international law.
  The Vienna Convention on the Law of Treaties sets out some rules for resolving inconsistencies between successive treaties.  Those rules state, for example, that a later treaty overrides an earlier treaty to the extent of any inconsistency, and that a general treaty must defer to a more specific treaty.  However, the Vienna Convention rules are not always easily applied.  Moreover, they deal only with conflicts as between parties to treaties – not conflicts with non-parties to a treaty, and not conflicts with customary international law.  

In the past, negotiators of international treaties have tried to manage potential conflicts with other international laws by including language addressing the issue of the treaty’s relationship to other international laws.  Article 30 of the VCLT states that ‘When a treaty specifies that it is subject to, or that it is not to be considered as incompatible with, an earlier treaty, the provisions of that other treaty prevail’ as between the same parties.  These clauses – intended to preserve earlier treaties that would otherwise be overridden by the later treaty – are sometimes referred to as ‘savings clauses’.  While many treaties include savings clauses,
 some scholars have questioned their effectiveness.  It has been suggested, for example, that using the phrase ‘shall not be considered as incompatible with an earlier treaty’ does not address the issue of where the treaties are in fact incompatible.
  Where a treaty also contains another clause stating that it shall not be subordinated to another treaty, the language has been criticised for effectively cancelling out the savings clause.

8.2. Conflicts with other international standards
The issue of conflicts between WTO rules and other international rules should be distinguished from the management of potential conflicts between ‘international standards, guides and recommendations’ that must form the basis of domestic measures under WTO harmonisation provisions.  Conflicts between non-binding, possibly non-governmental, instruments do not, by their very nature, create conflicts in enforcement that are adjudicated under international law.  Conflicts between these instruments can, however, compromise the effectiveness of those instruments.  
The TBT harmonisation requirements do not state that WTO Members must use only one international instrument as a basis for their domestic measures.  The harmonisation requirements are expressed in plural terms – international standards, guides and recommendations must be a basis for domestic measures – so the requirements do not expressly require the use of one international instrument, or preclude the use of multiple international instruments, as a basis for domestic measures.  

It would, therefore, appear that WTO Members may choose among international instruments, deciding whether to use one alone or in combination with other international instruments, provided they are: ‘relevant’ (e.g. same subject matter); used as a ‘basis for’ the domestic measure (e.g. there is a very strong and very close relationship between the international instrument and the domestic measure); and are not ‘ineffective or ‘inappropriate’ (in terms of the domestic measure’s objective).  

If a WTO Member were not satisfied that a given international instrument had been used ‘as a basis for’ the domestic measure, it would be up to that WTO Member to challenge the measure and for the defending WTO Member to prove either that the international instrument has been used as a basis for the measure, or that it is not an ‘international standard’, or that it is not ‘relevant’, or that it would have been ‘ineffective’ or ‘inappropriate’ to have used the international instrument as a basis for the domestic measure.  Alternatively, if a WTO Member objects to the use by another WTO Member of a given international instrument as a basis for a domestic measure, it would be up to the objecting WTO Member to challenge the measure and rebut evidence presented by the defending WTO Member that the international standard is relevant or that it is not ineffective or inappropriate.

As noted above (section 7.3), some legitimate objectives and justifications relevant to the question of whether the use of an international standard would be ‘ineffective’ or ‘inappropriate’ are set out in ‘open’ inclusive lists.  Some are common to both technical regulations and standards, while some are peculiar to each.  Listed legitimate objectives or reasons include: ‘fundamental climatic or geographical factors’; ‘fundamental technological problems’; ‘national security requirements’, ‘the prevention of deceptive practices’, ‘the protection of human health or safety, animal or plant life or health, or the environment’; and ‘an insufficient level of protection’.  Other objectives and justifications not listed could also be used to show that an international standard would be ineffective or inappropriate.  A WTO Member might, for example, legitimately decide that it would be ‘ineffective’ or ‘inappropriate’ to use an international standard in the place of another more detailed or more rigorous international standard.  
Imagine, for example, if ISO 26000 were silent on or expressly permitted limitations on workers’ rights that would be inconsistent with the ILO Declaration on Fundamental Principles and Rights at Work and its Follow Up, a non-binding international instrument that might fall within the meaning of an ‘international standard’ under the relevant TBT harmonisation requirements (using the same definitional analysis applied to ISO 26000 in section 6.1 above).  A WTO Member could challenge the domestic measure of another WTO Member which is based on the less rigorous requirements in ISO 26000 on the basis that the use of ISO 26000 is ineffective or inappropriate because it provides an insufficient level of protection or because there is another more detailed or more rigorous international standard – the ILO Declaration – that could be used in its place.  

In the absence of a past WTO dispute addressing this kind of argument, it is difficult to speculate on the likely outcome.  Given that the TBT harmonisation requirements do not specifically require the use of one particular international standard to the exclusion of another, it would probably be difficult for a challenging Member to persuade WTO adjudicators not to defer to the regulatory judgement of the WTO Member defending the use of ISO 26000 as being effective or appropriate.

The issue of ‘coherence’ among international standards, and the potential for conflicts, has been raised and debated in the TBT Committee.
  Ultimately, however, the 2000 TBT Decision simply recognised that ‘it is important that international standardizing bodies avoid duplication of, or overlap with, the work of other international standardizing bodies.’  As noted above (section 7.3), although the 2000 TBT Decision might support a claim that one or more international instruments is ‘inappropriate’, it does not prioritise international instruments that do comply with the principles.

While WTO Members would not be legally required to use ISO 26000 under the TBT Agreement to the exclusion of other international standards, ISO 26000 could, as a practical matter, deter WTO Members from using other international instruments as a basis for their measures.  WTO Members have a history of close cooperation with ISO (see above section 4) and ISO’s standards are likely to be perceived as legitimate and authoritative sources for domestic measures.  In those circumstances, WTO Members might be less inclined to deviate from them.

8.3. Avoiding conflicts with international law and international standards
ISO could reduce the risk of ISO 26000 being used in a manner that displaces or undermines other relevant international instruments by using language in ISO 26000 that could make it ‘ineffective’ or ‘inappropriate’ to use ISO 26000 as a basis for a domestic measure if it undermined adherence to laws or other relevant international instruments.
If the ISO Members expressed in ISO 26000 their intention that the standard be consistent with law and the provisions of other international instruments, it would be difficult for WTO Members to justify the use of ISO 26000 as effective and appropriate if it has not observed the intention of the ISO Members.  Although not itself a treaty, the ISO 26000 standard could use language in the style of a savings clause to subordinate ISO 26000 to other international instruments that have more detailed or more rigorous thresholds in particular areas  A savings-style clause in a non-binding instrument would not be legally effective, but it might assist in an assessment of whether ISO 26000 is an effective or appropriate basis for a measure in particular circumstances.  

An example of the kind of language that could be used is as follows:

The provisions in this standard and their use are intended to be complementary and consistent with laws and with the provisions of other international instruments.  The provisions of this standard shall not be used in a manner that could compromise the effectiveness of laws (including international human rights, labour and environmental laws) or the effectiveness of provisions in other instruments (including international standards, guides and recommendations).  Circumstances in which it would be inappropriate or ineffective to use this standard as a basis for a measure include circumstances in which use of this standard could compromise laws (including international human rights, labour and environmental laws) or other instruments (including international standards, guides and recommendations).  In the event of any inconsistency between, on the one hand, the provisions in this standard or a measure that uses this standard as its basis and, on the other hand, a law or an instrument that contains a more detailed or more rigorous threshold, the law or provisions in the other instrument shall prevail over the provisions in this standard to the extent of any inconsistency.

It would be preferable if the language concerning the relationship of ISO 26000 to laws and other instruments were contained in an operative provision in the standard as opposed to its preamble or introductory paragraphs.  Ultimately, however, it should be noted that while ISO could reduce the risk of its standards undermining international law and instruments with language of intent, it could not remove that risk altogether.  Ultimately, it will be for WTO Members to manage any resulting conflicts created under the WTO and other relevant international rules and procedures.  

It should be noted that the limited benefits of including a ‘conflict’ statement in ISO 26000 could be outweighed by the risk that any negotiation on the content of the ‘conflict’ statement could result in ambiguous language or language that has the opposite effect of suggesting that ISO 26000 should prevail over other international standards.

9. CONCLUSION

Under the TBT’s harmonisation requirements, relevant international standards would have to be used a basis for technical regulations unless it would be ineffective or inappropriate (Article 2.4), and relevant guides or recommendations issued by international standardizing bodies would have to be used as a basis for conformity assessment procedures (Article 5.4) that are imposed by central government bodies on products in pursuit of socially responsible objectives unless it would be inappropriate.  

If a standardizing body in the territory of a WTO Member has accepted the TBT Code of Good Practice, the relevant WTO Member must ensure within the parameters of its own laws that the standardizing body uses relevant international standards as a basis for its standards (Annex 3, paragraph F read in conjunction with Article 4) and uses relevant guides or recommendations issued by international standardizing bodies as a basis for its conformity assessment procedures (Articles 7 and 8 read in conjunction with Article 5.4) applied to products in pursuit of socially responsible objectives.

This paper has explored the possible meanings of the TBT harmonisation provisions.  For the purposes of any international standardisation organisation developing international standards, it would be preferable for it to assume that a wide interpretation of the TBT Agreement would be applied to make its standards ‘international standards’ for the purposes of the TBT harmonisation provisions.  It can then take steps to ensure that it will be consistent with other international standards and that it cannot be readily used to undermine those other international standards.

Government or non-governmental bodies of a WTO Member could not be required under the TBT harmonisation provisions to use ISO 26000 as a basis for a domestic measure for socially responsible products to the exclusion of other more detailed or more rigorous international instruments.  Where more than one international standard, guide or recommendation exists, or completion is imminent, WTO Members can probably choose among those international instruments, deciding whether to use one alone or in combination with other international instruments, as a basis for their domestic measures, provided the international instruments are: ‘relevant’ (e.g. same subject matter); used as a ‘basis for’ the domestic measure (e.g. there is a very strong and very close relationship between the international instrument and the domestic measure); and are not ‘ineffective or ‘inappropriate’ (in terms of the domestic measure’s objective).  If a WTO Member elects to use ISO 26000 in circumstances in which another WTO Member advocates the use of another international standard, it would be up to that other WTO Member to challenge the domestic measure on the basis that ISO 26000 is not relevant, or that it is ineffective or inappropriate for any of the reasons listed in the harmonisation requirements or for other reasons that make them inoperative or unsuitable – an argument that would be hard to sustain if WTO adjudicators defer to the regulatory judgement of the WTO Members defending the domestic measure.

While WTO Members would not be legally required to use ISO 26000 under the TBT Agreement to the exclusion of other international standards, ISO 26000 could, as a practical matter, deter WTO Members from using other international instruments as a basis for their measures.  WTO Members have a history of close cooperation with ISO (see above section 4) and ISO’s standards are likely to be perceived as legitimate and authoritative sources for domestic measures.  In those circumstances, WTO Members might be less inclined to deviate from them.  The ISO 26000 standard could include a provision stating the ISO Membership’s intentions as to the relationship between ISO 26000 and other international instruments.  Although such a provision would not be legally effective, but it could assist in an assessment of whether ISO 26000 is an effective or appropriate basis for a domestic measure where there are other more detailed or more rigorous international instruments.
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